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RECENT IMPORTANT DECISIONS RECENT IMPORTANT DECISIONS 

It was held in Trager v. Webster, 174 Mass. 580, 55 N. E. 318, that a return of 
service might be overthrown by the uncorroborated testimony of the plain- 
tiff. The trend of the modern cases seems to be towards the doctrine that 
the return of an officer to a writ is only prima facie evidence of the facts 
stated therein, and that when a judgment had been obtained by mean,s of a 
false return and without notice to the defendant, equity will grant relief. 
Kochman v. O'Neil, 202 Ill. IIo; Wilcke v. Duross, I44 Mich. 243, Io7 N. W. 
907, II5 Am. St. Rep. 394; Goble v. Brennenman, 75 Neb. 309; Emerson v. 
Gray (Del. Ch.), 63 Atl. 768; DuBois v. Clark, 12 Colo. App. 220, 55 Pac. 750. 

TAXATION-ESTOPPEL TO RAISE CONSTITUTIONAL QUESTION.-A landowner 
signed a petition asking for the construction of a ditch, knew of the pro- 
cedure in its establishment, saw the ditch being constructed, acquiesced in its 
location, and made no protest until called upon to pay his assessment. He 
then instituted an action to restrain defendant from enforcing and collecting 
the assessment against his land on the ground that the law under which the 
ditch was constructed was unconstitutional. Held, that the plaintiff, by his 
actions, is estopped from questioning the constitutionality of the law under 
which the ditch was constructed. De Noma v. Murphy et al. (S. D., I9II), 
133 N. W. 703. 

Often a law will be held valid which otherwise might have been held in- 
valid, if the party making the objection had not by prior acts precluded 
himself from being heard in opposition. Pierce v. Somerset Ry., 171 U. S. 
641, 43 L. Ed. 316. 8 CYC. 79I. This rule is almost universally applied to 
property rights, and is even applied to a limited extent to criminal law. 
CooLEY, CONSTITUTIONAL LIMITATIONS, Ed. 7, p. 250. It has been accepted by 
practically all of the States. CooLEY, TAXATION, Ed. 2, p. 819; Ferguson v. 
Landram. 5 Bush 230, 96 Am. Dec. 350; Andrus v. Board of Police, 41 La. 
Ann. 697, 6 South. 603, 5 L. R. A. 68I; Dupre v. Board of Police, 42 La. 
Ann. 802, 8 South, 593; People v. Murray, 5 Hill 468; Minneapolis, St. P. & 
S. St. M. Co. v. Nester, 3 N. D. 480, 57 N. W. 51I; State v. Mitchell, 31 Ohio 
St. 592. The plaintiff in the principal case, or any one in an analogous posi- 
tion, is, theoretically at least, not affected by the unconstitutionality. Pro- 
visions of constitutions which would apply in such cases are intended to pro- 
tect the citizen from forced contributions levied in invitum beyond any power 
possessed by the authorities. The plaintiff cannot be considered as subject 
to an act in invitum because of his previous actions. The facts necessary 
to constitute a waiver of the right to raise the question of unconstitutionality, 
varies in the different jurisdictions. The general view is well illustrated by 
the Ohio decisions. Mere silence, even with knowledge of conditions, is not 
sufficient in itself. Counterman v. Dublin Tp., 38 Ohio St. 5I5. Even signing 
the petition, if nothing more appears, may not be sufficient, Tone v. Columbus, 
39 Ohio St. 281. (But see City of Columbus v. Sohl, 44 Ohio St. 479, 8 N. E. 
299), though such persons might be estopped from enjoining the collection of 
assessments of. costs proceeding from the petition proceedings themselves. 
A few courts give the rule a wide range; for example, even carrying it on to 
persons purchasing land with its burdens, where such land has been bene- 
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fited as in the principal case. Hoertz v. Jefferson Southern Pond Drainage 
Co., 119 Ky. 824, 84 S. W. 1141. That the estoppel does not preclude the 

raising of the question of jurisdiction, see Edmonds Land Co. v. City of 
Edmonds (Wash. 1911), II9 Pac. 192, noted on p. 338 ante. 

WILLS-REMAINDER-DISCLAIMER OF LIFE ESTATE-ACCELERATION. Testa- 
tor devised freehold estates to the use of his son J. for life, with remainder to 
his sons successively in tail male, with remainder to his grandson, Walter, for 

life, with remainders over. J. was married but there was no prospect of any 
issue and he disclaimed the life estate. Held, that Walter's estate for life 
-in remainder was not accelerated, but that the rents and profits of the dis- 
claimed estate during the life of J., so long as he had no son, formed part 
of the residuary estate of the testator. In re Sir Waltcr Scott. Scott v. 
Scott (1911), 2 Ch. D. 374. 

The effect of J.'s renunciation of his life estate would at the common law 
have accelerated the remainders over. Late cases consider this rule to be 

supported by testator's intention, for it is presumed that he would wish the 
estate over to take effect upon any event removing the prior estate. ROOD, 
WILLS, ? 576. Blatchford v. Newberry, 99 Ill. II, and so a gift to X while 

single, with gift over on his death, was held to pass the estate to the remain- 
derman immediately on X's marriage. Bruch's Estate, I85 Pa. St. 194, 39 Atl. 
813. A contingent remainder such as that to the sons of J. successively, J. 
having none, required a particular estate to support it, I FEARNE, CONTINGENT 

REMAINDERS, Ed. IO, p. 28I, for the fee could not by the common law be held 
in abeyance. Thus prior to the Contingent Remainders Act, 1877, the dis- 
claimer by J. would have destroyed the contingent remainder. Chudleigh's 
Case. I Coke 120. Faber v. Police, 0I S. C. 376. This act, being passed to 
preserve contingent remainders, otherwise valid, from destruction by failure of 
the particular prior estate, had the same effect in the court's opinion as the 
appointment of trustees to preserve contingent remainders. Trustees, if they 
had been appointed, would have held the estate during J.'s life for the 
benefit of a possible future son, although there was no probability of one being 
born. (See Carrick v. Errington, 2 P. Wms. 36I. Hopkins v. Hopkins, I 
Atk. 597.) The effect of the statute to preserve the contingent remainders was 
in like manner to prevent the coming into enjoyment and possession of 
Walter's vested remainder, for as the decision states it is "impossible that 
there could be an estate in remainder which might afterwards come to an 
end so as to let in an estate previously limited." The law of real property 
does not recognize the defeasance or interruption in enjoyment of a vested 
remainder to allow of the vesting in possession of a previously destroyed 
contingent remainder. 2 WASHBURN, REAL PROPERTY, Ed. 4, 543. 

fited as in the principal case. Hoertz v. Jefferson Southern Pond Drainage 
Co., 119 Ky. 824, 84 S. W. 1141. That the estoppel does not preclude the 

raising of the question of jurisdiction, see Edmonds Land Co. v. City of 
Edmonds (Wash. 1911), II9 Pac. 192, noted on p. 338 ante. 

WILLS-REMAINDER-DISCLAIMER OF LIFE ESTATE-ACCELERATION. Testa- 
tor devised freehold estates to the use of his son J. for life, with remainder to 
his sons successively in tail male, with remainder to his grandson, Walter, for 

life, with remainders over. J. was married but there was no prospect of any 
issue and he disclaimed the life estate. Held, that Walter's estate for life 
-in remainder was not accelerated, but that the rents and profits of the dis- 
claimed estate during the life of J., so long as he had no son, formed part 
of the residuary estate of the testator. In re Sir Waltcr Scott. Scott v. 
Scott (1911), 2 Ch. D. 374. 

The effect of J.'s renunciation of his life estate would at the common law 
have accelerated the remainders over. Late cases consider this rule to be 

supported by testator's intention, for it is presumed that he would wish the 
estate over to take effect upon any event removing the prior estate. ROOD, 
WILLS, ? 576. Blatchford v. Newberry, 99 Ill. II, and so a gift to X while 

single, with gift over on his death, was held to pass the estate to the remain- 
derman immediately on X's marriage. Bruch's Estate, I85 Pa. St. 194, 39 Atl. 
813. A contingent remainder such as that to the sons of J. successively, J. 
having none, required a particular estate to support it, I FEARNE, CONTINGENT 

REMAINDERS, Ed. IO, p. 28I, for the fee could not by the common law be held 
in abeyance. Thus prior to the Contingent Remainders Act, 1877, the dis- 
claimer by J. would have destroyed the contingent remainder. Chudleigh's 
Case. I Coke 120. Faber v. Police, 0I S. C. 376. This act, being passed to 
preserve contingent remainders, otherwise valid, from destruction by failure of 
the particular prior estate, had the same effect in the court's opinion as the 
appointment of trustees to preserve contingent remainders. Trustees, if they 
had been appointed, would have held the estate during J.'s life for the 
benefit of a possible future son, although there was no probability of one being 
born. (See Carrick v. Errington, 2 P. Wms. 36I. Hopkins v. Hopkins, I 
Atk. 597.) The effect of the statute to preserve the contingent remainders was 
in like manner to prevent the coming into enjoyment and possession of 
Walter's vested remainder, for as the decision states it is "impossible that 
there could be an estate in remainder which might afterwards come to an 
end so as to let in an estate previously limited." The law of real property 
does not recognize the defeasance or interruption in enjoyment of a vested 
remainder to allow of the vesting in possession of a previously destroyed 
contingent remainder. 2 WASHBURN, REAL PROPERTY, Ed. 4, 543. 

342 342 


	Article Contents
	p. 341
	p. 342

	Issue Table of Contents
	Michigan Law Review, Vol. 10, No. 4, Feb., 1912
	Implied Powers of Agent for Sale of Land [pp.  259 - 277]
	Workmen's Compensation in Michigan [pp.  278 - 290]
	Recovery of Salary by a De Facto Officer. II [pp.  291 - 299]
	Note and Comment
	The Power of a Court to Compel a Jury to Render Its Verdict in Accordance with a Peremptory Instruction [pp.  300 - 306]
	The Liability of Municipal Corporations in the Discharge of Public or Governmental Duties and of Private or Corporate Duties [pp.  306 - 310]
	Some Views of the Nature and Effect of Corporateness [pp.  310 - 314]
	Mitigation of Damages or Substituted Contract [pp.  315 - 317]
	Limitation of the Amount of a Carrier's Liability [pp.  317 - 318]

	Recent Important Decisions
	Army and Navy: Enlistment of Minor: Discharge [p.  319]
	Arrest: Authority to Arrest without Warrant: "In His Presence": "Within His Immediate Knowledge" [pp.  319 - 320]
	Bankruptcy: The Right of a Wife to Recover an Equitable Claim against Her Husband's Estate in Bankruptcy [pp.  320 - 321]
	Bankruptcy: Title of Trustee as against Unrecorded Contract of Conditional Sale: Effect of Amendment of 1910 [pp.  321 - 322]
	Banks and Banking: Entry of Deposit for Collection: Insolvency of Bank's Agent [pp.  322 - 323]
	Bills and Notes: Stipulations for Attorney's Fees: Validity [pp.  323 - 324]
	Corporations: Sale by Corporation to Sole Stockholder: Notice [p.  324]
	Criminal Law: Adjournment of Court to House of a Sick Witness [pp.  324 - 326]
	Criminal Law: Error in Admission of Evidence [pp.  326 - 327]
	Damages: Breach of Contract to Carry Dead Body [p.  327]
	Damages: Denial of Recovery for Mental Suffering under Statute [p.  328]
	Equity: Equitable Set-off of Claim Acquired after Institution of Suit [pp.  328 - 329]
	Equity: Injunction: Trade Secrets [pp.  329 - 330]
	Evidence: Impeachment of Dying Declaration [pp.  330 - 331]
	Evidence: Right of Accused to Confront Witnesses against Him: Admissibility of Testimony of Witness Now Cut of State Given on Former Trial [pp.  331 - 332]
	Execution Sale: Right of Purchaser on Failure of Title [pp.  332 - 333]
	Husband and Wife: Tenancy by the Entirety: Execution [pp.  333 - 334]
	Injunction: Damages: Attorney's Fees [pp.  334 - 335]
	Libel: Right of Privacy: Publication of Photograph [pp.  335 - 336]
	Libel and Slander: Words Actionable Per Se: Special Damages [pp.  336 - 337]
	Municipal Corporations: Assessment beyond Corporate Boundaries: Signer of Petition Not Estopped to Deny Jurisdiction to Assess for Same [pp.  337 - 339]
	Parent and Child: Marriage Not an Emancipation [p.  339]
	Service of Summons: False Return: Remedy [pp.  339 - 341]
	Taxation: Estoppel to Raise Constitutional Question [pp.  341 - 342]
	Wills: Remainder: Disclaimer of Life Estate: Acceleration [p.  342]

	Book Reviews
	untitled [pp.  343 - 344]




